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A patron of the legal profession, St. 
lyes was a 13th century poverty lawyer 
and a saint, a dual role which prompt- 
ed a contemporary \to comment: “He 
was a lawyer, yet not a rascal, and the 
people were astonished.” x / ' , 

The average American would proba- 
bly be even more astonished to find 
a saint aiftong present day attorneys. 
The portrait of lawyers as unprin- 
cipled rascals, has been painted in the 
stark colors of their involvement in 
the Watergate scandal;, with hues 
likely to deepen as the Senate com- 
mittee and special prosecutor con- 
tinue their investigations of dirty 
tricks and campaign financing. 
Whether the conduct of the Watergate 
lawyers is ethically aberrational or 
whether they simply got caught with 
their fingers in the cookie jar of 
power, their plight should at least 
serve to locus attention on the ethical 
standards of Washington lawyers. As 
we focus the ethical camera, it is not 
particularly reassuring to compare the 
passive acceptance by the W ashington 
bar of the actions of the Watergate 
lawyers with the uproar of the legal 
profession in California. 

Two different conceptions of the 
lawyer’s role face .off against each 
other in ethical duel. The traditional 
view perceives the lawyer as an instru- 
ment of his clients, the purchased pis- 
tol with hand raised in intentionally un- 
critical pursuit pf his client’s interests. 
Considerations of broad social respon- 
sibility and obligations to impose mo- 
ral judgments on a client’s activities 
fade against the background of the 
lawyer-advocate’s role in the adversary 


system. ... 

The less orthodox view sees the law- 
yer in a larger social context, imposing 
upon him the moral responsibility to 
temper representation of his • client’s 
interest with an overriding concern for 
societal morality and objective justice. 
At its blandest, this view, c^lls. upon 
the lawyer to render moral judgments 
/in many situations where the tradi- 
tional view would require him to limbo 
such judgments. At its sharpest, this 
view calls into question the entire ad- 
vocacy system of Anglo-American jur- 
isprudence. 

Different as these views are, they do 
not present an ethical Hobson’s choicP 
between" morally uninhibited repre- 
sentation of . a client’s interest and the 
sublimation of that interest , to some, 
personal standard pf social' morality. 
Most who espouse the rhetoric of the 
traditional view recognize certain fun- 
damental limitations on the role of the 
lawyer as representative of a particu- 
lar client. At the same time, the most 
avid public interest environmental law- 
yers would not deny an oil company ( 
the right to legal representation even 
though they believe the position of 
that company to r be morally bankrupt. 
Moreover, general ethical principles 
are easily formulated in the abstract 
by articulate attorneys, but they are 
tough to apply in specific situations, 
especially for the Washington lawyer, 
whether he be private (largely 
corporate) practitioner, government at- 
torney or public interest lawyer. * 

The Washington lawyer has special 
ethical problems. He often represents 
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The writer, a Washington attor- 
ney, was President Johnson* s spe* 
cipl assistant for domestic af- 
fairs. This article is adapted 
from an address to the Nader 
Conference on the Legal Pro- 
fession. 
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not merely an individual client, but an 
entire industry or combination of 
clients: the sugar .. growers, the envi- 
ronmentalists, the oil industry, the 
Federal Housing Administration. The 
Washington lawyer rarely A litigates 
cases, he tries to appoint judges. He 
does not write to his congressman, he 
sebks to deliver a majority. on the com- 
mittee. The Washington lawyer does J 
not draft wills, straighten out a bad 
conduct discharge, or try tb get the 
U.S. Attorney to drop a marijuana . 
charge against a teen-ager; rather, he 
is involved in drafting estate tax laws, 
molding military procurement policies 
and trying to change the drug laws for 
some pharmaceutical company. 

Whether the Washington lawyer* sits 
on the side of private, /public or gov- 
ernmental interests, he is in a very 
real sense the interface betweerr^public 
and private interest and a potent par- 
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“Just as many corporations 
increasingly recognize 
their broader social 
responsibilities, so must 
their attorneys. The 
lawyer’s opportunity 
to persuade as well as 
advise becomes , 
an obligation.” 
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ticipant in the exercise of government 
power. He is qualitatively different 
from his “brother at the bar” in other 
cities across the nation:, his private 
practice steps on the .brass rail of pub- r . 
lie policy every time he has an expense 
account luncheon. His ethical terrain v 
is a moral minefield of gray. . , 

The Washington lawyer can often 
draw a distinction between defending 
N his client for past acts and advising 
the client on his future; course of con- 
duct. In the former i situation, the 
client who at ^the outset discloses all 
material facts to his attorney is enti- 
tled to the fullest possible representa- 
tion and the option to say no should be 
exercised at the start. 

Where the lawyer is an adviser on 
future conduct, however, there are 
more optibns open to his client and his 
responsibility, to exercise moral judg- 
ments may be greater. .If a substantial 
public interest will be affected by his 
client’s conduct,' the lawyer’s advice 
should not be limited to the technical 
validity of the proposed action, with- 
out regard to , its social or economic 
consequences. Just as many .corpora- 
tions increasingly recognize their 


broader social responsibilities, so mustv? 
their attorneys. Here the lawyer’s xerp- u < 
portunity to enlarge the perspective v of 
his client, to persuade as .well as ad- 
vise, becomes an obligation. / !AA 

The defense of past conduct ‘and ad? t 
vice concerning future conduct tend 4a 
merge where the Washington attorney 
represents a corporate client on a cOp- - 
" tinuing basis. It is unrealistic for l.a$^ 
yers to argue that they bear no resporn^ 
sibilities for the actions of corporate^ - 
clients they have been representing 
or 20 years. Here they must, assume 
moral responsibility by association just £.] 
as they share in material affluence, 
association. ( . •* • , . . 

Other distinctions can be draWri .by 
the Washington attorney) , There a. V- 

sharp difference between legislative^ j 
lobbying and informal relationships^ 

N with executive departments and the 7 ' * 
administrative agencies on the ; one 
hand, and representation in the courtly 
room oh the other. In the courtroom, it?£J 
all hangs out on the public record; exit! 
parte communications 1 between judge^y 
and lawyer-advocate are generally nqt^-: 
permitted; the public and its repre-v^i 
senfatives in the press haVe a full ,view*H< 
of. the proceedings; and a host of proi> V 
cedural.rules protects the interests of *£. 
both sides and governs the entrance ofq*. 
additional interested parties into the/}^ 
case,-' ' CrVc.K 

Lobbying on Capitol Hill is quit^ 
different. Most contacts are not on apy ^ 
public record and the public does n.of£* 
have access to i^ost discussions; ex^ ^ 
parte communications are the accepted ^ 
rule, not the frowned upon exceptional 
Except for the most publicized t- 


tions, effective representation, t of ^ 
(Client's interest resides in! privatt 
to face conversations with a senator qr -j 
representative or their aides, not in 


public tesitmonyv It <s i i7rrzr • 

pose standard? of factual; full disclose 
ure and objectivity op all attorneys 
their ;*ex . .parte lobbying activitre^ 
whether private practitioner, public' in^v 
terest lawyer or government attorney#! 

In addition to their .clients hat, they^ 
wear one as “officer of the Congress',^- 
much like the “officer of the 'pou^ , 
hat that obliges litigators' to cite 
discuss judicial precedents adverse % 
their clients' interests. Informal cqik, 
tacts with administrative agencies anft/j 
executive department officials should^ 
be subject to the same, high standardly 
There are other situation? in wJicK 
it might be appropriate to impose -aiffi 
especially high ethical standard upon ? - 
the .corporate Washington lawyer.^ 
Where his law firm represents a client^ 
that has monopoly control in a particii:^ 
lar industry the actions of the client 
are in a senge imputed with ‘‘state Ac- 
tion” because society has- given his 
client control over a significant ;se|^ 
ment of the economy. Therb it might 
be reasonable to impose a duty of pub- 
lie interest comparable to the 'duty ; im-^ 
posed on the government prosecutor " 
who, theoretically at least, is' an officer; - r 
of the court seeking justice, as muefr 
as he is all advocate seeking a convict r 
tion. Jn . a, particular case, essentially > 
for one reason: state action is imputed *? 
to him. This kind of standard might*- 
also be imposed where an attorney^' 
represents an entire industry, for -ex-h* 

. ample, the automobile, steel or food ih-*"* 
dustry. Similarly, where the client cor 2 ^’ 

. poration is essentially an extension. ofe? 
the government (the most notably' ex^'".- 
amples being large defense contrac- ^ 
tors), the private attorney’s obligations 
might take on the broader ethical r& ti. 


should always be invested with a broad 6 
sense of social responsibility. This 
particularly true of the public interest 
lawyer, because unlike the governments j 
attorney, he is not given his position 
by the state. He is often self-appointed.:^ 
Articulate Washington -lawyers , wi Jl/- 
argue interminably ethical questions^ 
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£ clear signal to Washington lawyers:- 
etching a profile in courage can be n * 
» very expensive proposition, calling for;.*, 
the best in any of us confronted with^ 
these problems. The two • most oii^i 
standing .examples of lawyers whd 
no as a matter of personal conscience A 
and professional standards are Thorites J 
a Becket and Thomas 


Thomas a Becket feaid no to King, 
Henry II’s request to lawyer a ’ state. , 
takeover of the church, the King had^ 
him murdered in the cathedral. When : 
Thomas /More refused 1 
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